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oy ¢ollection
on the delin-

th ove st 8 of fouoets and 1ssue o Hew
tiop Certifigcate, 28 rej ueasted?™

le 7324, Fevised Civil Statutes, 1925, as
amendeqd, des that during the month of July of each year,
the tax collestér shall mall motices %o each delinjuent owner
steting the unt of delinjuaent tuzes &s shown by the delin-
guent tax Fecord due by saed owner, the vurious amcuunts dus,
and notify bhim that unless ke shall pauy the tax ocoilector
the amount of taxes, inturest, penslty and costs set forth
fo the potice within thirty 1305 days, the District or
Sonpty Attorney will lnstitute sult ror aollsstisa theresof
anéd forevlosure of the tex llen. After mailing the notice,
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the tex collector shall furnish duplicate coples of the
notioces to the County or Distriot Attornsy. This Article
then continues as follows:

"Whenever any person or persons,
firm or corporation shall pay to the Tax
Collector 21l the taxes, interest, penal-
tles and ocosts sho!% by the delinjuent
tax regordés of unty to be dus and
unpald agalnst any traot, lot or parcel
of land for all ths years for wvhioh taxes

may be shown to be due and uppaid, prio
to the institution of aggg for the col-
Teotion thersof, the 1ax ctor shall
Tasue to such person or persons, firm or
corporation, a receipt covering such pay~

ment as is now required by law,"

After the expiration of the thirty (30). days re-
Terred to in Article 7324, Artiole 7328, R, C, 8,, 1923,
makes it the duty of thes County .Attorney to file suit in the
.pame of tho State of Texas to recover the taxes, interests,
penalty and costs edjudged to be due and agorued in salad :
suit, provided however that the Commissioners' Court may c¢on-
tract for the collection of snid taxes as provided in Articles
T 7325, 73364, Re Co o, 1928, as enended,

Article 7332, R. C. 5., 1985, provideas, in pars,
as follows:

"The County or District Attorney

shall represent the State and County

in all sulits esgainst delinguent tax-

payers and all sums collected shall be

paié over immediately to the County Col

legtor.” _ :

Then follows specific provision enumerating the fees
of the County or District Attorney, Sheriff or Constable, Dis-
triot Clerk or County Clerk., The Article then continues as
follows: ,

"Provided ‘that the fees herein pro-
vided for in conneotion with delinquent
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tax suits shell constitute the only fees
that shall be sharged by saléd offiocera
for preparing, filing, instituting and
prosecuting suits on delinjuent taxes
and seouring oolleoticn thereof, and all
lawg in confliot herewith are hereby
repealed,

"In case the delinjuent taxpayers
shall pay to the collsotor the amount of
delinquent taxes for which he 1s liasdle,
together with socrued intsrset, asfter the
filing of suit before judgment is taken
against him in the case, then only one«

alf of the fees texable in such a case
as provided for herein shall be chargsd
agalinst him,"

Article 7339, Revised Oivil Statutes, 1925, pro-
vidca thzt such fees shall bs taxed as costs in said suit dut
*in no cese shall the State or County be liable therefor",
SOC Grant 7. Ellt" (Tl CO LO| 1932) 50 s. "C (g, 1095.

Artiole 7339, R. C. 8., 1925, which was enaoted in
1897, provides as rollowst

"Any delinjquent taxpayer whose lands
have besn returned delinguest or reported
sold to the State for taxes due thereon,
or anyons having an interest therein may
refleer the same at any time defore his
lends are sold under the provisions of
this Chapter by paying to the cgollector
the taxes due therson sinoe January 1,
1885, with interest a% the rate of 6%
per ennum, acd all costs and the penailty
of 1%0

It will be no that Artiele 7324 requires the Tax
Colleotor to issue a redempilon certifiocate or receipt upon
payment of all taxes, eto,, "shown by the delinquent tax re-
o148 ., + o prior to the institutgog of muit for the colleotion
thereof,” Article 7332 provides that where paymant ls made to
the collsctor “after the filiag of suit before judgment is
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taken” in the case, only half fees shall be charged, as costs
in the cusa. Ve must determine then, when suit is “instituted"
within the mosping of Article 7324,

It 18 steted in 1 Tex. Jur., p. 684, seo, 68, Actione,
thet s

"The ordinery ocivil suit in the Diatriot
and County Courts is oommenced by filing a
petition, stating & ocause of action, in the
office of the olerk, with a bona fide intent,
and with an express or implied request that
process lesus forthwith , . + Nor is & peti-
tion filed within the meening of the statute
{not referring to the statute hersé under gone-
sideration) =0 as to constitute the commence-
ment of an action, by depositing it with the
clerk subjeoct to withdrawal by the plalntirr.
or with instructions not to issue process.”

In conatruing our limitation statutes wherein it is
roquired thzt suit be coxzenced and prosecuted within a cere
tain tims, it is stated in Rioker v, Shoemaker, Bl Tex. 82,

*"All the elementary writers agree that,
in order to stop the running of the statute
of limitstions by suits, not only must the
initial step required by the statute be
taken, but there must alsc be a bona f£ide
1ntention that the process ghell be served
at once upon the defsndant,

with refersnce to a statute rejuiring that auit be
‘#instituted and prosecuted” within a certain time, the ocourt
in Qcean Accident and Guaranty Corporation v. Hny. {Te Co Ao,
1829) 15 S, ¥. (2) 594, stated:

*1in our opinion the £iling of the peti-
tion with the clerk of the propsr court,
with tha bons fide intsption that process
shall be issued and served et once, is all
that is neceasary to comply with the statute.
It is true that the statute says thzt if the



Honoratle 7, B.'Caudle, Page §

party fulls to institute and proaecgute the
gsuit within 20 days, the ruling ead deolsion
of the board shell be final; but we thiok
thut the party appealing from the rulings
and decision of the board has complied with
this stutute whon he files his petition in
the proper court with the bona fide intent
that citation shall issue and be served at
onoe upon the dsfendant . . « ¥e think fur-
ther that the word prosegute used after the
word institute, in the statute means nothing
more than as abova held by us.*

It is our opinioz that the term "inmstitution of suit"
is used in Article 7324 in the ordinary sense in which it is
usually construed by our ocourts and that sult is instituted
upon filing a petition with the bona fide intention that cita-
tion shall isesue at once, or et least within a reasonable time.
Until suit i1s so instituted for the collection of the tax,
penalty, interést and costs for all the years for whioch taxes
may be shown to be due and unpald, the tax ocollector is au-
thorized to issue the proper reacelpt upon payment of all taxes,
ianterest, psnalties and costs shown by the dellnquent tax rye- -
cordsa, : ' :

Although there is no speoifioc provision prohibiting
the Tax Collector from issuing a regeipt upon suoch payment
of all taxes snd other charges as provided in artiocle 7324,
after the institution of sult, it is cleecrly contemplated and
implied in such statute that after institution of suit the
Tax Colleotor should not lgsue a redemption receipt upon pay-
ment or tender of only the taxes, intereat, penalty and eost
"shown by the delinjuent records®. -When sult is “ipstituted~
and the tex is placed in litigation, the olaim then becomes
one subject £o0 trte control of the County, District or other
attorney proseouting such sult and its final dlsposition is
subjeot to his manngement and control. Although Artlicle 7332
~apparently contemplates that delinguent taxes may be pald to
the colleotor after sult is filed and before final judgment
is taken, additional costs have aacrued, that is one~half the
feen taxable where the case is prosecuted to figal Jjudgment.
These fees and court costs bdeocome gdditional cost to be
oharged ageinst the delinjuent taxpayer, '

Taking into consideration the apparent inmtention
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of the Leglslature as expressed in the foregolng statutes, it
is our opinion that when sult has been "instituted™ for the

' gollection of delinjuent taxes the County Tax Colleotor is
not authorized or rejuired to issue a redexption certiriocate
upon tender of the proper amount of taxes, penslty, interest
and Tax Collsctors' fees without charging ageinst such taxe
payer the lawfully accrued court costs in sald suit or until
he is prescnted with satisfuctory evidence shoving sald costs
have been satisfied or propor disposition has boen made of

- tha suit.

The Qquestion of whether there has been an "institu-
tion of suit for the collection® of the tax, muet depend
upon the clrcumstances of each case as more fully disoussed
above,

Yours very truly
ATTORNEY QENERAL OF TEXAS

BY ’éz;a3f¢§/fééﬁﬁu*bdy/i
' Ceqll C, Carmack

Agsistant
CCC:FlL '

APPROVErAUg 5, 1939 | .

ATTORNEY G
TEXas

APPROVED

"OPINAON
COMMITTEE

BY ol
CHAIRMAN



